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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH 
NAGENDRA DEV * 
Claimant/Petitioner * 
Pro Se * BRIEF OF THE PETITIONER 
v. * CASE NO. 20100031-CA 
DEPARTMENT OF WORKFORCE * 
SERVICES, WORKFORCE APPEALS * 
BOARD * 
Respondent * 
BRIEF OF THE PETITIONER 
STATEMENT OF JURISDICTION 
This court has jurisdiction over this appeal pursuant to Utah Code Ann. §78-2a-3(2) (a) 
STATEMENT OF ISSUES AND STANDARD OF REVIEW 
Issue: Whether the Department of Workforce Services correctly interpreted the statute of 
discretion and the Utah Employment Security Act when imposing a civil penalty in the 
case of fraud/fault. 
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Standard of Review: 
1. I must be substantially prejudiced by the agency's erroneous interpretation or 
application of the law, or by the agency acting beyond the jurisdiction conferred by any 
statute. Utah Code Ann. §63-46b-16(4) (b) and (d). 
2. This appeal involves a challenge to the agency for acting beyond its jurisdiction 
(abuse of discretion) based on erroneous statutory interpretation. In the absence of an 
express or implied grant of discretion to any agency to interpret statutory language, the 
agency's interpretation or application of statutory terms is given no deference and 
reviewed as a question of law under a correction-of-error standard. 
DETERMINATIVE STATUTORY PROVISIONS 
Utah Code Ann. §35A-4-201(3) 
Utah Code Ann. §35A-4-406 
Utah Code Ann. §35A-4-406(4) (a) 
STATEMENT OF THE CASE 
A. NATURE OF THE CASE 
I have petitioned for review of a final agency order of the Utah Department of Workforce 
Services, Workforce Appeals Board. This case involves acclaim for unemployment 
benefits, which the Department of Workforce Services found to be wrongly granted, 
subsequently assessing an overpayment amount, and imposing a civil penalty for fraud 
against me. 
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B. COURSE OF THE PROCEEDINGS AND DISPOSITION BELOW 
In an initial decision, issued July 28, 2009, the Department of Workforce Services claims 
I had fraudulently obtained unemployment benefits for two weeks of July 2009 (weeks 
ending July 4 and July 11), assessing me with an overpayment of benefits and imposing a 
civil penalty of $938. The initial decision was affirmed by an administrative law judge in 
a decision issued September 14, 2009. In a final agency action, on December 30, 2009, 
the Workforce Appeals Board affirmed the decision of the administrative law judge. This 
is an appeal from the above mentioned final agency action. 
C. STATEMENT OF FACTS 
I applied for unemployment benefits on April 12T 2009 and was found eligible for the 
benefits from the Utah Department of Workforce Services (hereinafter "the Department") 
effective May 4, 2009. I was awarded a weekly benefit amount of $469. From May 4+. 
2009 to July 11, 2009, I was paid weekly benefits. The department initiated an 
investigation on July 17, 2009 to determine if unemployment benefits were properly paid. 
The Department received wage information from my employer and found that I returned 
to work with the State of Utah on July 1, 2009 and had worked 20 hours in the week 
ending July 4, 2009, earning $552.60 and 40 hours in the week ending July 11, 2009 
earning $1105.2. (Document 001) I was notified of a claim of fraud against me in an 
agency decision mailed on August 12, 2009, entitled "Notice of unemployment benefit 
overpayment" (Document 002) 
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I was assessed an overpayment in the amount of $938 for the benefits received, plus a 
civil penalty for fraud in the amount of $938. 
At a hearing before an administrative law judge held on September 9, 2009 and 
November 3, 2009, I requested a motion to dismiss the civil penalty portion of amount 
assessed against me, based on lack of jurisdiction under the statute of frauds. The 
administrative law judge affirmed the Department's initial decision on September 14, 
2009, including the Department's jurisdiction for purposes of imposing the civil penalty. 
(Document 003) I appealed the civil penalty portion of the administrative law judge's 
decision to the Department's Workforce Board, basing the appeal on a lack of 
jurisdiction. The Workforce Appeals Board affirmed the Department's decision, 
including its jurisdiction for purpose of imposing the civil penalty, in a final agency 
action issued December 30, 2009 (Document 004). 
SUMMARY OF THE ARGUMENT 
Utah Employment Securities Act Utah Code Ann. §35A-4-406(4) (a) does not grant the 
Department of imposing civil penalties in cases of fraud. The plain language of 
subsection §35A-4-406(2) (a) provides that the Department's jurisdiction over "benefits" 
is continuous. The Employment Security Act defines "benefits as the "the money 
payments payable to an individual as provided in this chapter with respect to the 
individual's unemployment." Utah Code Ann. §35A-4-201(3)/The Department claims 
the term "benefits" includes civil penalties. However, nowhere in section 35A-4-406, 
which grants continuous jurisdiction, is there any mention of civil penalties. 
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The plain language of section 35A-4-406 grants continuous jurisdiction only to the 
collection of benefits overpayments received by fault or fraud and not to the collection of 
civil penalties. 
ARGUMENT 
In this case, subsection (4) of Utah Code Ann. §35 A-4-406 should be taken in a keen way 
and shouldn't be read in a manner rendering it superfluous or insignificant. 
35A-4-406 Claims for benefits-Continuing jurisdiction-Appeal 
Notice of decision-Repayment of benefits fraudulently received. 
The above subtitle summarizes subsection (4) as addressing issues involving "Repayment 
of benefits fraudulently received". Coinciding with the subtitle, the text of subsection (4) 
provides, in relevant part," Any person who, by reason of his fraud, has received any sum 
as benefits under this chapter to which he was not entitled shall repay the sum to the 
division for the fund." Subsection (2) and (4) do not mention the terms 'civil penalty' and 
there are no other indications these subsections purport to extend jurisdiction over civil 
penalties. A provision for 'civil penalty' should not be read in where it does not exist and 
is not implied. 
I find a similar type of case filed to the Utah Court of Appeals in November of 2002 by 
Marcos L. Lorenzo (Marcos L. Lorenzo v. Division of Workforce Service, Case no. 
20020084- CA). The Utah Court of Appeals decision was in favor to Marcos L. Lorenzo. 
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The copy of the decision for Lorenzo's case is attached herewith (Document 005). 
CONCLUSION 
Because there is no mention of civil penalties anywhere in 35A-4-406 in the collection of 
benefits overpayments received by fault or fraud, the workforce appeals board should be 
reversed on the issue of its assumption of jurisdiction for the purposes of imposing a civil 
penalty of $938. 
RESPECTFULLY SUBMITTED THIS 19th day of March 2010. 
Nagendra Dev 
Petitioner 
ProSe 
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CERTIFICATE OF MAILING 
I hereby certify that I mailed two true and correct copies of the foregoing BRIEF to: 
Department of Workforce Services 
Workforce Appeals Board 
P.O. Box 45244 
Salt Lake City, Utah 84145-0244 
Date this 19th day of March 2010. 
Nagendra Dev 
Petitioner 
ProSe 
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63-46b-16. Judicial review -- Formal adjudicative proceedings, 
(1) As provided by statute, the Supreme Court or the Court of Appeals has jurisdiction 
to review all final agency action resulting from formal adjudicative proceedings. 
(2) (a) To seek judicial review of final agency action resulting from formal 
adjudicative proceedings, the petitioner shall file a petition for review of agency action 
with the appropriate appellate court in the form required by the appellate rules of the 
appropriate appellate court. 
(b) The appellate rules of the appropriate appellate court shall govern all additional 
filings and proceedings in the appellate court. 
(3) The contents, transmittal, and filing of the agency's record for judicial review of 
formal adjudicative proceedings are governed by the Utah Rules of Appellate Procedure, 
except that: 
(a) all parties to the review proceedings may stipulate to shorten, summarize, or 
organize the record; 
(b) the appellate court may tax the cost of preparing transcripts and copies for the 
record: 
(i) against a party who unreasonably refuses to stipulate to shorten, summarize, or 
organize the record; or 
(ii) according to any other provision of law. 
(4) The appellate court shall grant relief only if, on the basis of the agency's record, it 
determines that a person seeking judicial review has been substantially prejudiced by any 
of the following: 
(a) the agency action, or the statute or rule on which the agency action is based* is 
unconstitutional on its face or as applied; 
(b) the agency has acted beyond the jurisdiction conferred by any statute; 
(c) the agency has not decided all of the issues requiring resolution; 
(d) the agency has erroneously interpreted or applied the law; 
(e) the agency has engaged in an unlawful procedure or decision-making process, or 
has failed to follow prescribed procedure; 
(f) the persons taking the agency action were illegally constituted as a decision-
making body or were subject to disqualification; 
(g) the agency action is based upon a determination of fact, made or implied by the 
agency, that is not supported by substantial evidence when viewed in light of the whole 
record before the court; 
(h) the agency action is: 
(i) an abuse of the discretion delegated to the agency by statute; 
(ii) contrary to a rule of the agency; 
(iii) contrary to the agency's prior practice, unless the agency justifies the 
inconsistency by giving facts and reasons that demonstrate a fair and rational basis for the 
inconsistency; or 
(iv) otherwise arbitrary or capricious. 
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78-2a-3. Court of Appeals jurisdiction. 
(1) The Court of Appeals has jurisdiction to issue all extraordinary writs and to issue 
all writs and process necessary: 
(a) to carry into effect its judgments, orders, and decrees; or 
(b) in aid of its jurisdiction. 
(2) The Court of Appeals has appellate jurisdiction, including jurisdiction of 
interlocutory appeals, over: 
(a) the final orders and decrees resulting from formal adjudicative proceedings of state 
agencies or appeals from the district court review of informal adjudicative proceedings of 
the agencies, except the Public Service Commission, State Tax Commission, School and 
Institutional Trust Lands Board of Trustees, Division of Forestry, Fire and State Lands 
actions reviewed by the executive director of the Department of Natural Resources, 
Board of Oil, Gas, and Mining, and the state engineer; 
(b) appeals from the district court review of: 
(i) adjudicative proceedings of agencies of political subdivisions of the state or other 
local agencies; and 
(ii) a challenge to agency action under Section 63-46a-12.1; 
(c) appeals from the juvenile courts; 
(d) interlocutory appeals from any court of record in criminal cases, except those 
involving a charge of a first degree or capital felony; 
(e) appeals from a court of record in criminal cases, except those involving a 
conviction or charge of a first degree felony or capital felony; 
(f) appeals from orders on petitions for extraordinary writs sought by persons who are 
incarcerated or serving any other criminal sentence, except petitions constituting a 
challenge to a conviction of or the sentence for a first degree or capital felony; 
(g) appeals from the orders on petitions for extraordinary writs challenging the 
decisions of the Board of Pardons and Parole except in cases involving a first degree or 
capital felony; 
(h) appeals from district court involving domestic relations cases, including, but not 
limited to, divorce, annulment, property division, child custody, support, parent-time, 
visitation, adoption, and paternity; 
(i) appeals from the Utah Military Court; and 
(j) cases transferred to the Court of Appeals from the Supreme Court. 
(3) The Court of Appeals upon its own motion only and by the vote of four judges of 
the court may certify to the Supreme Court for original appellate review and 
determination any matter over which the Court of Appeals has original appellate 
jurisdiction. 
(4) The Court of Appeals shall comply with the requirements of Title 63, Chapter 46b, 
Administrative Procedures Act, in its review of agency adjudicative proceedings. 
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35A-4-201. General definitions. 
As used in this chapter: 
(1) "Base-period" means the first four of the last five completed calendar quarters next 
preceding the first day of the individual's benefit year with respect to any individual whose 
benefit year commences on or after January 5,1986. 
(2) "Benefit year" means the 52 consecutive week period beginning with the first week with 
respect to which an individual files for benefits and is found to have an insured status. 
(3) "Benefits" means the money payments payable to an individual as provided in this, chapter 
with respect to the individual's unemployment. 
(4) "Calendar quarter" means the period of three consecutive months ending on March 31, 
June 30, September 30, or December 31, or the equivalent, as the department may by rale 
prescribe. 
(5) "Contribution" means the money payments required by this chapter to be made into the 
Unemployment Compensation Fund by any employing unit on account of having individuals in 
its employ. 
(6) "Division" means the Unemployment Insurance Division. 
(7) "Employment office" means a free public employment office or branch operated by this or 
any other state as a part of a state-controlled system of public employment offices or by a federal 
agency charged with the administration of an unemployment compensation program or free 
public employment offices. 
(8) "Employment Security Administration Fund" means the fund established by Section 35A-
4-505, and from which administrative expenses under this chapter shall be paid. 
(9) "Extended benefits" has the meaning specified in Subsection 35A-4-402(7)(f). 
(10) "Fund" means the Unemployment Compensation Fund established by this chapter. 
(11) "Insured average annual wage" means on or before the 15th day of May of each yearr the 
total wages of insured workers for the preceding calendar year, divided by the average monthly 
number of insured workers, determined by dividing by 12 the total insured workers for the 
preceding calendar year as determined under the rules of the department calculated to two 
decimal places, disregarding any fraction of one cent. 
(12) "Insured average fiscal year wage" means on or before the 15th day of November of each 
year, the total wages of insured workers for the preceding fiscal year, divided by the average 
monthly number of insured workers, determined by dividing by 12 the total insured workers for 
the preceding fiscal year as determined under the rules of the department calculated to two 
decimal places, disregarding any fraction of one cent. 
(13) "Insured average fiscal year weekly wage" means the insured average fiscal year wage 
determined in Subsection (12), divided by 52, calculated to two decimal places, disregarding any 
fraction of one cent. 
(14) "Insured average weekly wage" means the insured average annual wage determined in 
Subsection (11), divided by 52, calculated to two decimal places, disregarding any fraction of 
one cent. 
(15) "Insured status" means that an individual has, during the individual's base-period, 
performed services and earned wages in employment sufficient to qualify for benefits under 
Section 35A-4-403. 
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(16) "Insured work" means employment for an employer, as defined in Section 35A-4-203. 
(17) "Monetary base period wage requirement" means 8% of the insured average fiscal year 
wage for the preceding fiscal year, for example, fiscal year 1990 for individuals establishing 
benefit years in 1991, rounded up to the next higher multiple of $100. 
(18) "State" includes the Commonwealth of Puerto Rico, the Virgin Islands, and the District 
of Columbia. 
(19) "Tribal unit" means a subdivision, subsidiaryT or business enterprise wholly owned by an 
American Indian tribe. 
(20) "Week" means the period or periods of seven consecutive calendar days as the 
department may prescribe by rule. 
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35A-4-406. Claims for benefits « Continuing jurisdiction - Appeal -- Notice of 
decision -- Repayment of benefits fraudulently received, 
(1) (a) Claims for benefits shall be made and shall be determined by the division or 
referred to an administrative law judge in accordance with rules adopted by the 
department. 
(b) Each employer shall post and maintain in places readily accessible to individuals 
in his service printed statements concerning benefit rights, claims for benefits, and the 
other matters relating to the administration of this chapter as prescribed by rule of the 
department. 
(c) Each employer shall supply to individuals in his service copies of the printed 
statements or other materials relating to claims for benefits when and as the department 
may by rule prescribe. The printed statements and other materials shall be supplied by the 
division to each employer without cost to the employer. 
(2) (a) Jurisdiction over benefits shall be continuous. 
(b) Upon its own initiative or upon application of any party affected, the division may 
on the basis of change in conditions or because of a mistake as to facts, review a decision 
allowing or disallowing in whole or in part a claim for benefits. 
(c) The review shall be conducted in accordance with rules adopted by the department 
and may result in a new decision that may award, terminate, continue, increase, at 
decrease benefits, or may result in a referral of the claim to an appeal tribunal. 
(d) Notice of any redetermination shall be promptly given to the party applying for 
redetermination and to other parties entitled to notice of the original determination, in the 
manner prescribed in this section with respect to notice of an original determination. 
(e) The new order shall be subject to review and appeal as provided in this section. 
(f) A review may not be made after one year from the date of the original 
determination, except in cases of fraud or claimant fault as provided in Subsection (4). 
(3) (a) The claimant or any other party entitled to notice of a determination as 
provided by department rule may file an appeal from the determination with the Division 
of Adjudication within ten days after the date of mailing of the notice of determination or 
redetermination to the party's last-known address or, if the notice is not mailed, within ten 
days after the date of delivery of the notice. 
(b) Unless the appeal or referral is withdrawn with permission of the administrative 
law judge, after affording the parties reasonable opportunity for a fair hearing, the 
administrative law judge shall make findings and conclusions and on that basis affirm, 
modify, or reverse the determination or redetermination. 
(c) The administrative law judge shall first give notice of the pendency of an appeal to 
the division, which may then be a party to the proceedings. The administrative law judge 
shall receive into the record of the appeal any documents or other records provided by the 
division, and may obtain or request any additional documents or records held by the 
division or any of the parties that the administrative law judge considers relevant to the 
proper determination of the appeal. 
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(d) The parties shall be promptly notified of the administrative law judge's decision 
and shall be furnished with a copy of the decision and the findings and conclusions in 
support of the decision. 
(e) The decision is considered to be final unless, within 30 days after the date of 
mailing of notice and a copy of the decision to the party's last-known address, or in the 
absence of mailed notice, within 30 days after the delivery of the notice, further appeal is 
initiated in accordance with Section 35A-4-508 and Chapter 1, Part 3, Adjudicative 
Proceedings. 
(4) (a) Any person who, by reason of his fraud, has* received any sum as benefits under 
this chapter to which he was not entitled shall repay the sum to the division for the fund. 
(b) If any person, by reason of his own fault, has received any sum as benefits under 
this chapter to which under a redetermination or decision pursuant to this section he has 
been found not entitled, he shall repay the sum, or shall, in the discretion of the division, 
have the sum deducted from any future benefits payable to him, or both. 
(c) In any case in which under this subsection a claimant is liable to repay to the 
division any sum for the fund, the sum shall be collectible in the same manner as 
provided for contributions due under this chapter. 
(5) (a) If any person has received any sum as benefits under this chapter to which 
under a redetermination or decision he was not entitled, and it has been found that he was 
without fault in the matter, he is not liable to repay the sum but shall be liable to have the 
sum deducted from any future benefits payable to him. 
(b) The division may waive recovery of the overpayment if it is shown to the 
satisfaction of the division that the claimant has the inability to meet more than the basic 
needs of survival for an indefinite period lasting at least several months. 
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DWS ui IP"*H DEPARTMENT OF WORKFORCE o c R V I C E S 
FORM6150 UNEMPLOYMENT I N S U R A N C , f^M\^' 
REV 10/03 UNEMPLOYMENT BENEFIT OVERPAYMENT NOTICE | 4 | Kh..f 
DATE MAILED 8/12/09 SSN XXX-XX-X199 
NAGENDRA DEV FR 
1121 E 500 S APT 12 
SALT LAKE CITY UT 84102-3847 
NOTICE OF UNEMPLOYMENT BENEFIT OVERPAYMENT 
You are considered to have knowingly withheld material information or failed to report information in order to 
receive unemployment benefits towhich you were not entitled This has created an overpayment of $938 00 and 
a penalty of $ 938 j)QJket m JsTbe^rSpaKT-tefore you are eligible for any future benefits or waiting week credit as 
provided under ^fection 35A-4-405(5) of the? Utah Employment Security Act The total overpayment and penalty 
amount is due anrj-ftayaJ^immodiatelylo The Unemployment Compensation. Fund, %BeneIit Collections P O 
Box"45288, Salt Lake City UT 84145-0288 Record your Social Security number on your check or money order 
Do not send cash 
Any payments currently due will be reclaimed to reduce the total overpayment Recovery of overpayments will be 
enforced by all lawful means such as sheriffs sale, garnishment of wages or bank account, recovery of state tax 
refunds, etc If you are unable to immediately pay the total amount, contact the Collections Department and 
make arrangements for possible repayment on an installment basis In Salt Lake County call 526 9235 Within 
Utah, but outside Salt Lake County, call (800) 222-2857 Outside of Utah call (801) 526-9235 You can also 
arrange to pay by MasterCard or VISA credit or debit card 
The overpayment(s) above may not include credits or offsets applied to repay this overpayment nor does it 
include any previous overpayment balance you may have 
RIGHT TO APPEAL If you believe this decision is incorrect appeal by mail to Utah Department of Workforce 
Services, Appeals Section, PO Box 45244, Salt Lake City, UT 84145 0244, or Fax (801) 526-9242, or online at 
www jobs utah gov Your appeal must be in writing and must be received or postmarked on or before August 27, 
2009 An appeal received or postmarked after August 27, 2009 may be considered if good cause for the Tate 
filing can be established Your appeal must be signed by you or your legal representative MAKE SURE YOUR 
NAME IS WRITTEN LEGIBLY AND THAT YOU INCLUDE YOUR SOCIAL SECURITY NUMBER AND 
CURRENT ADDRESS Also, please state the reason for your appeal A copy of your appeal will be sent to any 
other interested parties It is very important for you to continue to file your weekly claims while the appeal 
process is pending You will not be paid for any weeks not filed timely unless you can show good cause for late 
filing 
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(Document002) 
Farm APDEC DEPARTMENT OF WORKFORCE SERVICES 
04 A P P E A L S U N I T 
Decision of Administrative Law Judge 
NAGENDRA DEV 
1121 E 500 S APT 12 
SALT LAKE CITY UT 84102-3847 
S.S.A. NO: XXX-XX-6199 CASE NO: 09-A-12290 
APPEAL DECISION: Fraud decision is affirmed. 
Fault overpayment of $938 is affirmed. 
Penalty of $938 is affirmed. 
19 weeks of disqualification are affirmed. 
CASE HISTORY: 
Appearances: Claimant 
Issues to be Decided: 35A-4-405(5) - Fraud 
35A-4-406(4) - Fault Overpayment 
The original Department decisions denied unemployment insurance benefits for the weeks ending July 4, 
2009, and July 11,2009, on the grounds the Claimant failed to accurately report his work and earnings and, 
therefore, knowingly withheld material information in order to receive benefits to which he was not entitled. 
The Claimant was further disqualified for 19 weeks, beginning August 167 2009, and ending December 26, 
2009. This decision also created an overpayment in the amount of $938, representing the amount received 
as a direct result of fraud, and a civil penalty of $938, resulting in a total overpayment of $1,854. 
APPEAL RIGHTS: The following decision will become final unless, within 30 days from September 14, 
2009, further written appeal is received by the Workforce Appeals Board (PO Box 45244, Salt Lake City, 
UT 84145-0244; FAX 801-526-9244; or online at http://www.jobs.utah.gov/appeals) setting forth the 
grounds upon which the appeal is made. 
FINDINGS OF FACT: 
When the Claimant established an initial claim for unemployment insurance benefits against the state of 
Utah effective April 12, 2009, he was instructed that he would be receiving a Claimant Guide book in the 
mail explaining to him his rights and responsibilities while filing a claim for unemployment insurance 
benefits. The Claimant certified that he had received the Claimant Guide book when he fifed his claim for 
unemployment insurance benefits in the week ending April 25, 2009. 
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Page 16 of the Unemployment Insurance Claimant Guide (Rev 1/09), states in part: 
Fraud 
You commit fraud if you make false statements, provide false information, or withhold 
information to obtain benefits for which you are not eligible. Failure to report all earnings 
while filing and failure to report a job separation are examples of fraud. 
Only you are authorized to file your claim for benefits. The responsibility for filing weekly 
claims cannot be delegated to another person, including your spouse. You will be held 
responsible for any false information provided. 
Do not allow anyone else to have access to your PIN. Your PIN is your SIGNATURE... If 
anyone has knowledge of your PIN... go online... or call the Claims Center to change your 
pin. 
The Claimant returned to work with the state of Utah on July 1,2009. The Claimant's wife filed a claim for 
unemployment insurance benefits on the Claimant's authorization for the weeks ending July 4 and July 11, 
2009. The Claimant had worked 20 hours in the week ending July 4, 2009, earning $552.60. The Claimant 
worked full-time, 40 hours, in the week ending July 11, 2009, earning $1,105.20. For each of these weeks 
the Claimant was asked when certifying his entitlement to unemployment insurance benefits, "Did you 
work?" In each of these weeks the answer provided was "no." The Department relies exclusively on the 
information provided when paying unemployment insurance benefits. Based solely an thfc Claimant's 
response to the question, the Department paid unemployment insurance benefits to the Claimant in the 
amount of $444 plus a federal stimulus check of $25, for a total of $469 in each of the weeks ending July 4 
and July 11, 2009, for a total unemployment insurance benefits payment of $938. 
REASONING AND CONCLUSIONS OF LAW: 
Section 35A-4-405(5) of the Utah Employment Security Act provides that an individual is ineligible for 
benefits or for purposes of establishing a waiting period if the Claimant willfully made a false statement or 
misrepresentation or knowingly failed to report a material fact to obtain any benefit under the Act. The 
unemployment insurance rules pertaining to this section provide, in part: 
R994-406-401. Claimant Fraud. 
(2) The Department relies primarily on information provided by the claimant when 
paying unemployment insurance benefits. Fraud penalties do not apply if the overpayment 
was the result of an inadvertent error. Fraud requires a willful misrepresentation or 
concealment of information for the purpose of obtaining unemployment benefits. 
(3) The absence of an admission or direct proof of intent to defraud does not prevent 
a finding of fraud. 
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R994-406-403. Fraud Disqualification and Penalty. 
(1) Penalty Cannot be Modified. 
The Department has no authority to reduce or otherwise modify the period of 
disqualification or the monetary penalties imposed by statute. The Department cannot 
exercise repayment discretion for fraud overpayments and these amounts are subject to all 
collection procedures. 
(2) Week of Fraud. 
(a) A "week of fraud" shall include each week any benefits were received due to 
fraud. The only exception to this is if the fraud occurred during the waiting week causing 
the next eligible week to become the new waiting week. In that case, the new waiting week 
will not be considered as a week of fraud for disqualification purposes. However, because 
the new waiting week is a non-payable week, any benefits received during that week will be 
assessed as an overpayment and because the overpayment was as a result of fraud, a fraud 
penalty will also be assessed... 
(4) Overpayment and Penalty. 
(a) For any fraud decision where the initial fraud determination was issued on or 
before June 30,2004, the claimant shall repay to the division an overpayment which is equal 
to the amount of the benefits actually received. In addition, a claimant shall be required to 
repay, as a civil penalty, the amount of benefits received as a direct result of fraud... 
(b) For all fraud decisions where the initial department determination is issued on or 
after July 1, 2004, the claimant shall repay to the division the overpayment and, as a civil 
penalty, an amount equal to the overpayment. The overpayment in this subparagraph is the 
amount of benefits the claimant received by direct reason of fraud... 
The Claimant received unemployment insurance benefits based on false statements and due to inaccurate 
information submitted to the Department. The element of materiality has been established. 
The Claimant certified that he received the Claimant Guide book. The Claimant must have known that the 
information submitted to the Department was inaccurate. The element of knowledge has been established. 
Willfulness is established when the Claimant files claims or other documents containing false statements. 
The Claimant delegated the responsibility to personally provide information and allowed access to his 
personal identification number (PIN) so that his wife may file his claim. The Claimant is responsible for 
the information provided or omitted by his wife even if the Claimant had no advance knowledge that the 
information provided was false. The element of willfulness has been established. 
All of the elements of fraud are established. Unemployment insurance benefits are denied. 
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There is no provision in the Utah Employment Security Act which would allow the Administrative Law 
Judge to reduce or modify the statutory penalty for the fraudulent receipt of unemployment insurance 
benefits. The Administrative Law Judge has no authority to set aside the penalty established by virtue of 
the finding that the Claimant committed fraud. 
DECISION AND ORDER: 
The Department's decision denying benefits for the week(s) ended July 4 through July 11,2009, and which 
disqualified the Claimant for 19 additional weeks beginning August 16, 2009, and ending December 26, 
2009, pursuant to Section 35A-4-405(5) of the Utah Employment Security Act is affirmed. The 
overpayment of $938 and the civil penalty of $938 are affirmed, resulting in a total overpayment of $1,876, 
which the Claimant must repay to the Department, pursuant to Section 35A-4-406(4) of the Utah 
Employment Security Act. 
If the Claimant is unable to repay the total amount immediately, be should contact the Collections-
Department at 801-526-9370 or write to PO Box 45288, Salt Lake City, UT 84145-0288. 
Pamela R. Heal i 
Administrative Law Judge 
DEPARTMENT OF WORKFORCE SERVICES 
Issued: September 14,2009 
PRH/cdr 
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NAGENDRA DEV, CLAIMANT 
S.S.A.No.XXX-XX-6199 : 
Case No. 09-R-01407 
DEPARTMENT OF WORKFORCE RECONSIDERATION 
SERVICES : 
DECISION OF WORKFORCE APPEALS BOARD: 
Claimant's request for reconsideration is denied. 
HISTORY OF CASE: 
In an Internet appeal filed December 6, 2009, Claimant Nagendra Dev requested reconsideration of 
the decision of the Workforce Appeals Board issued in this case on November 18, 2009. The 
decision of the Workforce Appeals Board was based on a review of a decision of an Administrative 
Law Judge after a formal hearing. 
JURISDICTION OF WORKFORCE APPEALS BOARD: 
The Board has jurisdiction to review the request for reconsideration pursuant to Utah Code 
Annotated §63-46b-13(3) on the grounds that the Board's decision was final agency action within 
the meaning and intent of that section of law. 
DECISION: 
The Claimant's request for reconsideration is denied. The decision of the Workforce Appeals Board 
dated November 18, 2009, remains in effect. 
APPEAL RIGHTS: 
You may appeal this decision to the Utah Court of Appeals. Your appeal must be submitted in 
writing within 30 days of the date this decision is issued. The Court of Appeals is located on the 
fifth floor of the Scott M. Matheson Courthouse, 450 South State Street, P. O. Box 140230, 
Salt Lake City, Utah 84114-0230. The appeal must show the Workforce Appeals Board, 
Department of Workforce Services and any other party to the proceeding as Respondents. Tex file 
an appeal with the Court of Appeals, you must submit to the Clerk of the Court a Petition for Writ 
of Review setting forth the reasons for appeal, pursuant to §35A-4-508(8) of the Utah Employment 
Security Act; §63-46b-l 6 of the Utah Administrative Procedures Act; and Rule 14 of the Utah Rules • 
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of Appellate Procedure, followed by a Docketing Statement and a Legal Brief as required by Rules 9 
and 24-27, Utah Rules of Appellate Procedure. 
WORKFORCE APPEALS BOARD 
Date Issued: December 30, 2009 
TV/lL/WS/PH/jm/ja 
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MAILING CERTIFICATE 
I hereby certify that I caused a true and correct copy of 
the foregoing DECISION to be served upon each of the following on 
this 30th day of December, 2009, by mailing the same, postage 
prepaid, United States mail to: 
NAGENDRA DEV 
1121 E 500 S APT 12 
SALT LAKE CITY UT 84102-3847 
tkryy^ O^U^^I 
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IN THE UTAH COURT OF APPEALS 
—-00O00— 
Marcos L Lorenzo, 
Petitioner, 
v 
Workforce Appeals Board, 
Division of Workforce Services, 
Respondent 
OPINION 
(For Official Publication) 
Case No 20020084-CA 
F I L E D 
November 7, 2002 
[[2002 UT App l] 
371 
Original Proceeding in this Court 
Attorneys 
L Kathleen Ferro Salt Lake City, for Petitioner 
H Craig Bunker, Salt Lake City, for Respondent 
Before Judges Billings, Bench, and Greenwood 
BILLINGS, Associate Presiding Judge 
T|1 Petitioner Marcos Lorenzo appeals from a Workforce Appeals Board (the Board) decision affirming the 
Department of Work Force Services' (the Department) assessment of a civil penalty against him for 
unemployment insurance fraud We reverse 
BACKGROUND 
112 On January 29,1999, Petitioner filed a claim for unemployment insurance benefits Petitioner was working 
part time The Department determined Petitioner was eligible for benefits, effective January 24,1999, and 
awarded Petitioner a weekly benefit of $297 Thereafter, Petitioner reported earnings each week until August 14, 
1999 Based on Petitioner's reports, the Department paid weekly benefits to Petitioner 
113 On January 17, 2000, the Department requested earnings information from Petitioner's employers On 
February 28, 2000, the Department received earnings reports from these employers. The reports indicated that 
http //www utcourts gov/opimons/appopin/lorenzo htm 
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Petitioner had earned more each week than he had reported to the Department 
TJ4 Based on the reports, and after further investigation, the Department determined that Petitioner failed to 
accurately report earnings and therefore knowingly withheld information to receive benefits to which he was not 
entitled in violation of the Employment Security Act See Utah Code Ann § 35A-4-101 to -508 (2001) On July 13, 
2001, the Department issued a Decision of Eliflrbjhty for UnemploymenLlnsurance Benefits and_Nflticej5f 
Overpayment (the notice) The notice provided that based upon his actual earnings, Petitioner was ineligible for 
benefits for the weeks between January 24,1999 and August 14,1999 Pursuant to the Employment Security Act, 
the Department assessed an "overpayment" of $5,893, for the benefits Petitioner actually received, and a civil 
pena|iy^lijy5J393, for the amount of benefits Petitioner received as a direct result of his fraud The Department 
also disqualified Petitioner from receiving benefits for forty-nine additional weeks ^ 
Tl5 Petitioner appealed the Department's decision to the Department's appeals section At a hearing before the 
Administrative Law Judge (ALJ), Petitioner moved to dismiss the civil penalty, contending the Department failedio 
seek thejDenalty within the ori^-yearstatute of Imiitation for an action upon a statute for a penalty tothe state See 
Utah Code AnrT§78rf2::29(3) (Supp~2b62)~Thereafter, the ALJ'denJeS Petitionees motion to dismTs~s 
T)6 Petitioner appealed the ALJ's decision to the Board, again contending the Department failed to bring an action 
for the civil penalty within the statute of limitation in Utah Code Ann § 78-12-29(3) and contending the ALJ errecf 
in determining the Employment SecuntyAct provided a different limitation for the penalty assessment The~Boarcl 
affiTmedlhe ALJ's decision and Petitioner filed this petition for review 
ISSUES AND STANDARDS OF REVIEW 
1)7 Petitioner argues the Board erred in concluding that sectioi\78-12-29(3)^does not bar the assessment of a civil 
penalty and in concluding ffianfT5~Employmeni Security Act grafttg^m* Bepartmenn^lFiuous 
assess th0*etvi1pHnatty~nTie^ XapYon^ency specific legislative 
act[] is 'a correction of error standard, giving no deference to the agency s decision "' King v. industrial 
Comm'n of Utah, 850 P 2d 1281, 1285 (Utah Ct App 1993) (citation omitted) Further, because we must interpret 
the interplay among sections of the Employment Security Act and the relevant sections do not grant the Board 
discretion to decide whether the act provides a different statute of limitation governing the penalty assessment, 
we review the Board's conclusion for correctness SeeBurqess v Siaperas Sand & Gravel, 965 P 2d 583, 585 
(UtahCt App 1998) 
ANALYSIS 
T|8 Petitioner maintains the general statute of limitation for an action upon a statute for a penalty to the state in 
section 78-12-29(3) bars the Department's assessment of the civil penalty in this case Section 78-12-29(3) 
provides, 'An action may be brought within one year (3) upon a statute for a forterttrre or penalty to the 
state M 
1)9 Both parties agree the Departments cause of action accrued when Petitioner misrepresented his weekly 
eajTTj]3gsjnJ_999, See Utah Code Ann § 35A-4-405(5)Jproviding that claimanfis ineligible tor benefits each week 
claimant willfully makes false statement to obtain benefits and providing for repayment of benefits actually 
received and civil penalty in amount claimant received by direct reason of fraud) The parties alsojagree the 
statute of limitation was tolled by the discovery rule until February 28, 2000, when the Department receded the 
earningsTeporrsTrDrfTKetitIOher's enf^Toyer^fndu^TifrgT^ his earnings The Department 
did not commence an action until at least July 13, 2001, when it issued the notice of overpayment, which was 
beyond the one-year statute of limitation for an action Upon a statute for a penalty to the state See Utah Code 
Ann § 78-12-29(3) Thus, we agree with Petitioner that section 78-12-29(3) bars the penalty assessment unless 
the Employment Security Act provides a different statute of limitation 
1110 The Board concluded that section 35A-4-406 of the Employment Security Act provides a different statute of 
limitation 'through a grant of continuousTurisdrctrun' to assess civil penalties for unemployment fraud In relevant 
part, section 35A-4-406 provides 
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fraudulently received 
(1 )(a) Claims for benefits shall be made and shall be determined by the division or 
referred to an administrative law judge in accordance with rules adopted by the 
department 
(2) (a) Junsdiction over benefits shall be continuous 
(b) Upon its own initiative or upon application of any party affected, the division may on 
the basis of change in conditions or because of a mistake as to facts, review a 
decision allowing or disallowing in whole or in part a claim for benefits 
(c) The review shall be conducted in accordance with rules adopted by the department 
and may result in a new decision that may award, terminate, continue, increase, or 
decrease benefits, or may result in a referral of the claim to an appeal tribunal* 
(f) A review may not be made after one year from the date of the original 
determination, except m cases of fraud or claimant fault as provided in Subsection (4) 
(4) (a) Any person who, by reason of his fraud, has received any sum as benefits under this chapter 
to which he was not entitled shall repay the sum to the division for the fund 
1]11 'The plain language controls the interpretation of a statute, and only if there is ambiguity do we look beyond 
the plain language " Vigos v Mountainland Builders, Inc , 2000 UT 2,1113 993 P 2d 207 Further, M[u] 
nambiguous language may not be interpreted to contradict its plain meaning nZofl & Branch, PC v Asay 
932 P 2d 592, 594 (Utah 1997) We also "avoid adding to or deleting from statutory language unless absolutely 
necessary to make it a rational statute " Luckau v Board of Rev , 840 P 2d 811, 815 (Utah Ct App 1992) 
(quotations and citation omitted) 
H12 The plain language of subsection 35A-4-406(2)(a) provides that the Department's jurisdiction over "benefits" 
is continuous The Employment Security Act defmes^benefits as 'the money payments payable to an individual 
as~provided in this chapter with respect to the individual's unemployment" Utah Code Ann. § 35A-4-201 (3) The 
Department claims the term benefits" includes civil penalties - * 
^ymni 3 However, nowhere in section 35A^406, which grants continuous jurisdiction, is there any mention of civil 
penalties "[Wlhere the statutory language is plain and unambiguous, we do not look beyond the language's plain 
meaning to divine legislative intentM State v Kennison, 2000 UT App 322,^10, 14P3d 129 (quotations and 
citation omitted) (alteration in original) If the legislature intended to extend continuous jurisdiction to collection of 
civil penalties, it could have so "stated its intention * Hebertson v Bank One, Utah, 1999 UT App 342,1113, 995 
P 2d 7, see also Bourgeous v Utah Pep t of Commerce, 2002 UT App 5,1)21, 41 P 3d 461 Thus^ we conclude the 
plainjanguage^f section 35A-4-406 g>ants continuousjunsdiction onlyjojhe collection^ benefit^veipayments 
received by fault ^ r j r a ^ d l u ^ penalF^ 
1J14 The Department argues that because section 35A-4 305 links the collection of contributions, benefit 
overpayments, arid civil penalties, we should extend continuous jurisdiction to the collection of civil penalties ^ 
We are not persuaded The plain language of section 35A 4-406 granisTcontinuous jurisdiction only to the 
collection of benefits paid as a result of fraud or fault WeTheretam reverse the collection of the $5 893 penalty as 
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the 
Department did not have jurisdiction to collect the penalty under sections 35A-4-406 and 78-12-29(3) 
Judith M Billings, 
Associate Presiding Judge 
1|15 WE CONCUR 
Russell W Bench, Judge 
Pamela T Greenwood, Judge 
1 Petitioner does not challenge the Department's imposition of the disqualification period 
2 Section 35A-4-305 provides in part 
Collection of contributions -- Unpaid contributions to bear interest 
(1) 
(d) The division shall assess as a penalty a service charge in addition to any other 
penalties that may apply, in an amount not to exceed the service charge imposed by 
Section 7-15-1 for dishonored instruments if 
(i) any amount due the division for contributions, interest, other penalties 
or benefit overpayments is paid by check, draft, order or other 
instrument, and 
(H) the instrument is dishonored or not paid by the institution against 
which it is drawn 
(e) Except for benefit overpayments under Subsection 35A-4-405(5), benefit overpayments, 
contributions, interest, penalties, and assessed costs, uncollected three years after they become 
due, may be charged as uncollectible and removed from the records of the division if 
(i) no assets belonging to the liable person and subject to attachment can be found, 
and 
(n) in the opinion of the division there is no likelihood of collection at a future date 
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(g) Action required for the collection of sums due under this chapter is subject to the 
applicable limitations of actions under Title 78, Chapter 12, Limitation of Actions 
(3) (a) If, after due notice, any employer defaults in any payment of contributions, interest, or 
penalties on the contributions, or any claimant defeats >rv any repayment of benefit overpayments 
and penalties on the overpayments, the amount due shall be collectible by civil action in the name of 
the division, and the employer adjudged in default shall pay the costs of the action 
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